
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the
of

Beacon Fast Freight

Petit ion

Co . ,  f nc . AFFIDAVIT OF }IAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9 of the Tax law for
the Per iod 1213L/81.

State of New York ]
ss .  :

County of Albany I

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that oo the
5th day of October, 1984, he served the within notice of Decision by cert i f ied
mail upon Beacon Fast Freight Co., Inc., the petit ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Beacon Fast  Fre ight  Co. ,  Inc.
c/o Robert C. Hague, Control ler
P.0.  Box 45,  520 Bodwel l  St .  Ext .
Avon, MA 02322

and by depositing same enclosed in a
post off ice under the exclusive care
Service within the State of New York.

That deponent further says that.
herein and that the address set forth
of the petit ioner.

postpaid properly addressed wrapper in a
and custody of the United States Postal

the said addressee is the petit ioner
on said wrapper is the last known address

Sworn to before me this
5th day of  0ctober ,  1984.

pursuant



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  5,  1984

Beacon Fast  Fre ight  Co. ,  Inc.
c/o Robert C. Hague, Control ler
P.0.  Box 45,  520 Bodwel l  Sr .  Ext .
Avon, MA 02322

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission rnay be instituted only uoder
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 72227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COMI{ISSION

cc: Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Ivlatter of the PetLtion

o f

BEACON FAST FREIGIIT CO., INC.

for Redeterurinatlon of a Deflclency or for
Refund of Corporatlon Franchise Tax under
Art ic le 9, Sect ion 184 of the Tax Law for the
Y e a r  1 9 8 1 .

DECISION

Petl t ioner,  Beacon Fast Freight Co.,  Inc.,  P.0. Box 45r 520 Bodwel- l  Street

Extension, Avon, Massachusetts 02322, fILed a petition for redeternination of a

deflciency or for refund of corporation franchlse tax under Artlcle 9' Section

184 of the Tax Law for the year 1981 (Fl le No. 41589).

A fornal hearing was held before Dorls E. Steinhardtr llearing Officere at

the offices of the State Tax ConmLsslon, State Office Campus, Buildlng 9,

Al-bany, New York, on March 15, 1984 at 1:15 P.M., wlth al l  br iefs to be subnLtted

by June 25, 1984. Pet i t ioner appeared by Robert  C. I lague' Control ler.  The

Audit Division appeared by John P. Dugan, Esq. (Patricia L. Brumbaugh, Esq., of

counse l ) .

ISSUE

Whether petltloner ls entitled to employ a method other than that prescrlbed

by Tax Law section 184.4(a) to compute gros6 earnings from transportatlon

allocable to New York.

FINDINGS OF FACT

1. On its franchise tax report on capital stock and gross earnlngs for

year 1981, pet l t loner,  Beacon Fast Frelght Co.,  Inc. ( t 'Beacon'r) ,  calculated

tax based on gross earnlngs fron buslness in New York via an alternattve

the

the
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nethod (descrlbed ln Finding of Fact "5r', infra)r that is, a nethod other than

the formula prescr lbed by Tax Law sect lon 184.4(a).

2. On January 5, 1983, the Audit Divlsion issued to petitl.oner a Notlce

of Deficienclr assertlng additlonal franchise tax due under section 184 for the

year 1981 in the amount of $7,723.0O, plus lnterest thereon. The def l .cLency

was premised upon the Audit Divlslonrs recomputatlon of petitionerre L1ab111ty

ln accordance wLth the statutory formula (described ln Findlng of Fact rr7rr,

in f ra ) .

3. Beacon, a New York corporatton whlch conrmenced busLness ln thls state

in April, L932, Ls an interstate motor carrLer. Petitloner maintalns comblnatlon

offlces/terminals at four l-ocations! Avon, Massachusetts; Danvers, Maseachusetts;

Kearny, New Jersey; and Brooklyn, New York. Petitioner transports freight via

tractor-tral ler over establ ished lanes of t raf f lc between these l-ocat lonse €.g.1

Danvers to Kearny; Kearny to Avon; and Avon to Brooklyn.l No movement of frelght,

honever, occura between Kearny and Brooklyn; for example, j.n the event a tractor

whlch hauled a trail-er from Avon to Kearny is needed to haul a laden traller fron

Brooklyn to Avon, it rrdeadheadsr' (travels nlthout a trailer) fron Kearny to

BrookJ-yn where that trailer is engaged. Further, freight ls netther plcked up

nor delivered between terminals; thus, a tractor-traller transporting goods

between Danvers and Kearny merely traverses this state on the trip.

4. For a variety of purposes, including payroll and motor fuel tax

reportingr petitioner malntalns a dally lineup of the transportatlon of freLght

on the line haul basis. In essence, the lineup is a roster of one-ltay tripst

I Petitioner also transports goods to and from New Hanpshire but does not
have a termlnal in that st,ate.
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reflect,ing the terminal of origin, tractor number, trailer number, drlver and

destinat,i.on. Petitloner also maintains records of the nileage between terninals,

which mileage ls periodically checked by odometer readings and occaslonal-ly

audited by taxlng jurisdlctl.ons. Lineups can be used in conjunction with

nil-eage records to calculate total mlles traversed durlng partlcular perlods or

total  mi les traversed over part lcular Jur isdict i -ons.

5. In calculating the tax on gross earnings for transportation rtithin Nelt

York, pet i t ioner effected a separat ion of i ts business lnto two operat lonal

unltsl hypothetical ttCompany Atr and hypothetical frCompany Brr. Petitloner then

assigned tr lps during 1981 which nerely traversed New York (e.g.,  Avon to

Kearny) and the revenue generated therefrom to rrCompany Att, and the trips

durlng 1981 which commenced or terminated in New York (e.g. r Avon to Brooklyn)

and the revenue therefrom to rrConpany Btt. ttCompany Att thus transported freight

between Massachusetts and New Hampshlre, between !trassachusetts and New Jerseyr

and between New Hampshire and New Jersey; ttCompany B" transported frelght

between Massachusetts and New York, and between New Hanpshire and New York.

Petitioner calculated the tax on gross earnlngs from transportatlon

within New York (the tax on "Company B"), as follows:

(a) al locat ion percentage

miles travelled in NY for shipments
originating or terminating in NY 306,094 = 27"1

1 ,133 ,841

of the allocation

Audit Division agreeg

miles travell-ed ever;rwhere for shlpments
origlnatlng or terminating ln NY

Petltioner excluded from the numerator and denomlnator

fraction nonrevenue deadheading niles, a procedure the

waa correct.

(b) net gross earnlngs from transportation orlginati-ng or terminatlng
ln New York
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Revenues fron/to all locations
Less: revenues f ron I"IA/NH to NUNIT

revenues from NJ/NH to MA/NH
C.0.D. fees for service wlthin MA/NH/NJ
fueL surcharges on revenue traverslng NY
storage fees for storage outside NY
stevedoring charges at, NJ plers

Total revenues not applicable to NY
Net gross earnings within NY

(c) tax computation

$L ,465 ,425
2 ,509 ,583

7  ,279
15  I  , 564

L ,077
128 ,589

$g ,660 ,  152

$4 ,396 ,635
.27

ffid'r
. 0075

il8;5d5

BEACON
(per statutory

f orJrula)

365,  983
1  ,845 ,526

20z

$3 ,549 ,  929
2 ,509  r  583
2 ,  150 ,  905

11 ,150 '
308,346

(82)

6. Pet i t ionerts posit lon, br lef ly stated, is that (a) l t  malntains

sufficient records to effect a separatlon of revenue and mlles lnto two opera-

tional units; (b) it ls entitled to employ a method different from the statutory

fornula; and (c) appllcation of the statutory formula results in a dlstortlon

of i ts tax l labi l i ty.  In support  of  the third content ion, pet l t loner offered a

comparlson of the tax calculatlon for f'Company Att, rrCompany Btr and the entLre

corporation, which comparison allegedl-y nanlfests a dlstortion of 20 Percent

arising from appllcation of the statutory formula. The comparieon is set forth

below.

Gross earnings from transportation wlthin NY
Allocation percentage
Earnlngs allocated to NY
Tax rate
Tax as reported

t'COI{PANY Att rrC0MPAl.lY Brt

Miles travelled ln NY
l,lil-es travelled everywhere

Allocation pereentage

Revenues fron l"1A and Ntl
Revenues fron NJ
Revenues from NY
C .  O . D .  f  e e s
FueL surcharges
Detention charges

59  ,889
711 ,685

97"

$L ,465 ,425
2 ,509  r  583

0
7  , 279

15  1 ,564
0

306 ,094
1  ,  133 ,84  1

277"

$2 ,084 ,504
0

2 ,150 r905
3 ,871

L56,782
(82 )



Storage charges
Stevedoring charges

Total Revenue
Less: stevedorlng charges

Net Revenue

Allocation percentage
Revenue allocated to NY
Tax rate
Tax
Tax duer per petltloner

. 08  . 27
$  330 ,794  $1 ,187 ,091

.0075 .0075
m6r r-Ttr65

0  $  8 ,903

-5-

L,O77
r2g,5gg

w7
L28,589

$4 ,  134 ,  928

655
0

w6;65
0

ffi

L ,732
12g ,5gg

$8 ,  660 ,  152
t28,589-

$8 ,531 ,563

.20
$1 ,706 r313

.0075
re7r7

7. The Audit DivLslon arrived at the amount of the asserted defl-clency by

mult lply lng pet l t ionerrs totaL gross receipts from transportat lon ($8,zLOr4L72)

by pet l t ionerrs al locat ion factor of 27 percent.  In t ts br ief ,  the Audlt

Divlsion conceded that the correct allocatlon factor is 20 percent, yleLdlqg a

reduced def ic iency of $3r 412.63.

Gross receipts from transportat ion
ALlocatlon factor
Gross recei.pts al located to NY

Tax at .0075"1
Tax report,ed
Tax due

$8,2r0,4L7
.20

$1  ,642 ,083

$ I2,3L6
8 ,  903

$  3 ,4  t 3

8. "Company A" and "Company B[ haul the same kinds of frelght and uti].!2e

the same equlpment. ttCompany Att serves petitLonerts New Jersey customers,

ttCompany Btt serves petltionerts New York customers and both aerve the Massachusetts

customers. Petitioner charges lts customers based upon the weight and packaglng

of goods and the nileage traversed, arong other factors.

CONCLUSIONS OF LAW

I t for

A .

the

That Tax Law sectlon 184.1 inposes upon every transportation corporatlon'

prlvilege of exercising lts corporate franchiee, or of dolng busLneea,

2 N"lah"r side offered an explanatlon for
revenue as shown ln petltionerrs calculatlon
as shordn in the Audit Dlvlsionrs calculatton.

the dlscrepancy between total
($8,s:rr563) and gross recelpts
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ot of  ennploylng capltal ,  or of  owning or leaslng property in thls state.. .  e o!

of malntaining an office in thls state. ..tt 2 I franchlse tax in the amount of

three-quarters of one percent upon lts gro6s earnings fron all sources wlthin

this state. Allocatlon to this state of gross earnlngs from transportatlon

servlces 1s acconplished by nuJ-tiplying the taxpayerts groes earnlngs from

transportatlon withln and without New York by a fractlon, the nunerator of

which is the taxpayerts nlleage within New York and the denomLnator of whlch ls

the taxpayerrs ni leage within and without Nelr  York. (Tax Law eect ion 184.4[a].)

In an instance where thls prescribed nethod "does not falrly and equltably

reflect gro6s earnings from all sources withln this gtate, the tax comlssion

shalL prescrlbe methods of allocatlon or apportiomrent whlch falrly and equitably

reflect gross earnings fron all sources wlthln thls state'r. (Tax Law section

L84.4 t f  l .  )

B. That pet i t ionerrs al locat lon nethod cannot be approved' and the

asserted deficLencyr as reduced by agreement of the Audit Dlvieion' must be

sustained. The alm of the apportionment formula has been stated as follows:

rr lW]hat the scatute in substance does is to apport i .on gross recelpts
into two groupsl those having a substantlal nexus with the State of
New York baeed upon actual revenue miles ln the State of New York and
t h o s e g r o 8 s r e c e 1 p t s @ e x t e r n a 1 g o u r c e 8 . l r ( E n p h a s 1 s
added.) l lat ter of  American Trucking Associat ions, Inc. v.  N.Y.S. Tax
C o m . ,  1 2
m e m . ,  6 0  N . Y . 2 d  7 4 5  ( 1 9 8 3 ) .

Pet i t ionerrs bi furcat ion of i ts buslness lnto f ict ional dlv is lons and i ts

payment of tax upon only one of the dlvislonsr ttCompany Btt, ignores the revenue

mlLes traversed across New York by rr0ompany Att; petitloner has falled to come

forth wlth any conputation whlch takes account of sueh revenue nlles and which

shows distortion of its tax llabllity. It is lnpossibJ.e on this record to
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determine whether the statutory formulation lndeed results ln an unfalr or

inequitable al locat ion of pet i t ionerts gross earnings.

C. That the pet l t ion of Beacon Fast Frelght Co,,  Inc. ls denied'  and the

Notice of Deficiency, lssued on January 5, 1983 and subsequently reduced by

agreement of the Audit Dlvlsion, is sustalned.

DATED: Al-bany, New York STATE TAX COMMISSION

ocT 0 5 1984


